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Course Objectives 
 
At the completion of this class students will have an understanding of: 

• Non-filer issues 
• Steps to take to protect the non-filer client 
• The assessment of substitute for returns 
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Nonfilers 
Robert E. McKenzie ©2013 
 

 1.   FILING VS. NONFILING 

§1:1 Timing 
A tax practitioner is frequently confronted with the following question when giving a client a 
return with a balance due on it: "Should I file the return right now, or wait until I have the money 
to pay it?" 
 
The answer is simple. File it as soon as possible! If your client has any money at 
all available for payment, it should be enclosed with the return. The reason for such 
advice is that one of the largest penalty rates which the IRS may impose is for 
late filing of a return. The penalty is five percent per month, up to a maximum, of 25%, of the tax 
due but unpaid by the due date of the return, which works out to be an annualized rate of 60%. 
Therefore, if your client fails to file the return on time there is an effective annual rate of interest 
over 75% when you add interest and. late payment penalty.  The late payment penalty after 
notice is one percent per month, or an effective rate of 12% per year besides statutory interest.  
One1 drawback of filing a timely return without remittance is that the IRS will arrive at the 
taxpayer's door to collect the liability much sooner than if he or she files a return late. However, 
the additional cost for penalties incurred to gain this time is prohibitive.  

§1:2   Partial payments 
Even if the late return shows a small refund send a small payment with each return, and the 
cancelled check will serve as proof of filing. Subsequent to filing a return without full payment, a 
taxpayer can remit partial payments on account. Such partial payments may prove valuable in 
future negotiations with the IRS regarding payment of the remaining balance. Many Revenue 
Officers will view these payments as an indication of the taxpayer's good faith. These payments 
will also reduce the unpaid balance upon which interest and penalties are accruing. Your client 
should assure he or she also pays all currently accruing taxes. 

§1:3  Small dollar payment plans 
A taxpayer may secure a 72-month payment plan for 1040 liabilities of less than $50,000. The 
IRS will grant a payment plan to individual taxpayers who owe less than $50,000. The taxpayer 
should respond to the IRS on the first notice by writing to the Compliance Center requesting 72 
months to pay the tax liability. Your request for a payment arrangement on small dollar accounts 
could also be made by transmitting the new IRS Form 9465 for balances less than $25,000 and 
Form 9465FS for balances over $25,000 and less than $50,000 in response to a notice or 
accompanying an original return. 

§1:4   Potential criminal penalties 
An additional consideration in advising your client to file returns,-even if he or she does not have 
the- money to pay the balance of taxes due, is" there are potential criminal penalties for failure to 
file a tax return. Therefore, if your-client should fail to file a return, and if the Internal Revenue 
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Service should decide that such action constituted willful failure to file, your-client might be 
required to defend against a federal criminal charge. 
 
The chances of prosecution for nonfiling are small, but certain groups are targeted by 
the IRS. Politicians, tax protesters, drug dealers, organized crime figures and high income 
professionals are prime targets for IRS prosecution. The IRS uses prosecution for its deterrent 
effect on the general public, and these groups get larger headlines than the average guy on the 
street Congress has allocated additional funds to the IRS to pursue drug dealers. 
 
Nonfilers Criminal Enforcement 

 
2012 2011 2010 

Investigations Initiated 320 365 401 

Prosecution Recommendations 225 246 292 

Indictments/Informations 240 266 230 

Sentenced 217 231 247 

Incarceration Rate*  89.4% 83.5% 78.9% 

Average Months to Serve 45 33 43 

§1:5 IRS preparation of returns 
If a client has not filed, the IRS has authority to prepare a return on his or her behalf. [I.R.C. § 
6020(b)] Obviously, the IRS will estimate the tax to its benefit, not that of the taxpayer. 
Regarding employment taxes, the assessment can later be abated if the taxpayer files returns. 
However, the author has found that the IRS does not readily abate 1040 liabilities prepared on 
the taxpayer's behalf. 

§1:6 IRS preparation of 1040s by computer 
The IRS prepares 1040s for nonfilers by inputting information returns into its computers and 
generating a liability. The IRS prepares, a dummy return based upon all information returns 
which the IRS has received from third parties. The taxpayer is not given credit for expenses, 
deductions, or other tax benefits. This procedure has resulted in many grossly erroneous 
assessments. Some are based upon information returns which contain erroneous taxpayer ID 
numbers. Since the IRS 'database contains many errors, on many occasions, notices of proposed 
assessments 'are mailed to incorrect addresses. The author has found that the Problem Resolution 
Program has been an effective way to resolve the incorrect assessments generated by this 
process. 

2.  NONFILER PROGRAM 

§2:1  In general 
The IRS has a nonfiler inventory of 6.8 million taxpayers, of which 1.6 million were selected for 
potential contact in fiscal 2004. The IRS focused on a questionable Form W-4 program as a first 
step in establishing higher levels of voluntary compliance with the filing requirements. One way 
for taxpayers to avoid filing is by inflating the number of dependents for withholding on the 
Form -W-4. Although the number of questionable Forms W4 .reviewed in recent years has 

R. Mckenzie, EA, JD 2 Nonfilers 



NAEA
NAEA

 

decreased, the IRS believes that reviewing additional W4s were improve filing and payment 
compliance across the W&l population. W&l would also devote more staff to the automated 
substitute for return (ASFR) program, which allows the IRS to create a return for a potential 
nonfiler so collection action on a possible tax debt can begin. With increased ASFR efforts, the 
IRS hopes to reduce the inventory of nonfilers. 
 
On September 22, 2008, the Treasury Inspector General for Tax Administration (TIGTA) issued 
a report regarding an audit regarding the IRS's nonfiler compliance program. The report 
concluded that the IRS program to oversee all efforts taken to plan, control and improve 
efficiency in identifying and working nonfiler cases requires additional improvements. TIGTA 
commended IRS for many of its efforts in developing the program, which is the Service-wide 
Nonfiler Strategy. Nevertheless, TIGTA acknowledge that additional steps' are needed to fully 
implement the program as Scheduled. For example, outcome and performance measures were 
not yet approved and ^ adopted. There was no system to properly track and monitor cases that 
are worked as part of program initiatives.-As described in the audit,-individual nonfilers are 
taxpayers legally required to file, for whom returns have not been filed by the due dates or 
extended due dates of the returns.. Business nonfilers are entities that have filing requirements, 
for which returns have not been received by the due dates or extended due dates of the returns, 
and are usually 90 days past due.  

3.  COMPUTER PROGRAM FOR NONFILER DISCOVERY  

§ 3.1 In general 
Most investigations of nonfiling are initiated- because of computer matches. The IRS uses both a 
"Stopfiler Program" and a "Non-filer Program" to discover return delinquencies. If a taxpayer 
has filed tax returns in the past and then a return is not filed with the IRS for the next tax period, 
that taxpayer is identified as a "stopfiler" by the IRS. If information documents such as W-2s and 
1099s are received by the IRS which cannot be matched with a return, that taxpayer is identified 
as a "nonfiler." 

§ 3.2 Time of delinquency checks 
Normally the IRS will initiate a delinquency check about 15 months after a 1040 is due from a 
nonfiler or nine months after the due date for stopfilers. For business taxes, such as 941 returns, a 
delinquency check is begun eight to nine weeks after the due date, of the return. 

§ 3.3 Information resources 
If a taxpayer retains a tax practitioner for preparation of delinquent returns, the practitioner may 
request information return data from the Internal Revenue Service.  W-2 and 1099 information 
are stored in the IRS computer system in a database known as the "Information Returns 
Program" (IRP).  Upon request by a tax practitioner with a valid power of attorney, the Internal 
Revenue Service will provide all of its IRP data to allow preparing a more accurate delinquent 
return.  Therefore, if your client has lost some of her records, the IRP program will allow you to 
develop a more accurate return. 
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4.  DELINQUENCY CHECK PROGRAMS 

§ 4.1 Compliance initiative proposal (CIP) 
Effective March 12, 1997, activities previously known as Returns Compliance Programs (RCP), 
Information Gathering Projects (IGP), FedState projects and Compliance 2000 initiatives were 
consolidated into the Compliance Initiative Proposal (CIP). The preparation, review and 
approval process of the CIP package is in Compliance Initiative Proposal (CIP) issued as an IRM 
Handbook. [IRM 5.1.11.8] 

§ 4.2 Compliance initiative projects (CIP) 
Compliance Initiative Project-procedures ensure conformance with Service policies and 
procedures regarding privacy/security and disclosure. CIPs are "characterized by the use of 
internal or external data to identify, quantify, evaluate and correct areas of 
noncompliance. They usually involve a study or other analysis of a group of individuals 
such as those within an occupation, industry, geographic area or specific economic activity or 
event. CIPs may be multifunctional in their approach Fed-State and Fed-Fed activities already 
covered by the implementing agreement or other authority, Return Preparer Program, Criminal 
Investigation and routine business operations are exempt for CIP requirements. Routine business 
operations include: 
 

(1) ordering, classifying and storing returns; 
(2) filing and verifying information; and 
(3) extending examinations to related taxpayers. 

§ 4.3 Other sources 
Other source workload included in this material for which CIPs are not required are Collection 
referrals, Criminal Investigation referrals, EP/EO referrals, Information Reports and Return 
Preparers Detailed information will be in the Compliance Initiative Projects Handbook,  

§ 4.4 Midwest automated compliance system—MACS  
MACS is an automated compliance tool that provides the capability to profile a population, 
identify market segments and identify issues during screening.  MACS contains Return 
Transaction File data and certain Master File information for three years for all taxpayers who 
filed within a district or service/customer service center area (IMF, 1120, 1120S, 1065 and 1041 
only).  MACS has stringent operating restrictions to ensure the securing of the data and that 
taxpayer privacy is not compromised. MACS may be used for information on specific taxpayers 
even if only a partial name or address is known. This includes a return facsimile in either a one-
year or three-year comparative format and a Cash-T analysis! This information may be used for 
case building or return selection decisions.  A MACS facsimile may be used in lieu of the 

original tax return.  MACS may identify potential noncompliance within a market segment and 
to select a sample of returns to test the level of noncompliance. [IRM 4.1.4.3.13] 
 
The Internal Revenue Service (IRS) is contemplating the replacement of the antiquated Midwest  
Automated Compliance System (MACS), a system mentioned as part of the Compliance 
Programs and Projects Files Notice (Treasury/IRS 42.021), with a more cost-effective and 
technologically current system, the Compliance Data Environment (CDE). The CDE will 
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functionally replace the MAGS and will not expand the categories of individuals or records 
covered by the system, nor increase the numbers of individuals or offices having access to the 
records. As with the MACS the CDE will provide a centralized, open architecture information 
system with tax return-data and other related information that IRS employees who must analyze 
and deliver tax returns for examination may use for such, purposes. The secure repository will 
allow authorized users to access the data from their IRS networked workstation. 

§ 4.5 FedState initiative procedures 
The IRS is engaged in extensive information sharing with state tax authorities which allows it to 
more effectively discover nonfilers and other tax omissions. The IRS Fed/State Program saves 
government resources by partnering with state government agencies to enhance voluntary 
compliance with tax laws. This includes facilitating the exchange of taxpayer data, leveraging 
resources, and providing assistance to taxpayers to improve compliance and communications. 
 

The IRS also assists state agencies by identifying and reporting information on emerging tax  
administration issues. This is accomplished through the IRS entering into agreements to share 
information with the state agencies.  To ensure the privacy of all taxpayer data, the Disclosure 
program provides oversight and education to all employees and external partners to ensure the 
protection of taxpayer confidentiality rights regarding Fed/State exchanges. There are over 900 
joint efforts underway. Examples include sharing examination reports, abusive scheme data, and 
licensing verification. 
 
Federal tax returns and return information. "Tax returns" include Form 1040, U.S. Individual 
Income Tax Return, and other income tax and information returns, such as Form 941, Employer's 
Quarterly Federal Tax Return; Form 730, Tax on Wagering; Form 1120, U.S. Corporation 
Income Tax Return; various Forms 1099, U.S. Information Returns; and Form W-2, Wage and 
Tax Statement.  The states share similar return information with the IRS.  Since states have 
extensive information on business revenue on sales tax returns info is a valuable resource for 
discovering nonfiling and underreporting. 
 
"Return information" includes everything else that has anything to do with a person's potential 
tax liability. Examples are any information extracted from a return like names of dependents, 
business location, or bank account information; the taxpayer's name, mailing address, or 
identification number; information on whether a return has been or will be examined or subject 
to any other investigation; information on transcripts of accounts or on IRS computer systems; 
the fact of filing a return; and whether a taxpayer HAS a balance due account. 

§ 4.7 Matcher program 
The Matcher program compares TIN's in an external file with those on the MACS 
database. Its primary purpose is to identify nonfilers.  To run the Matcher Program a research 
request must be approved. The system administrator is the only person authorized to operate the 
Matcher program. Detailed instructions for the Matcher Program are in the MACS System 
Guide. [IRM 4.3.6.4] 
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5.  INVESTIGATION OF NONFILERS 

§ 5.1 In general 
Normally the IRS will attempt to secure returns from nonfilers and stopfilers by sending notices 
from the Service Center requesting that returns be filed. If the taxpayer fails to file in response to 
computerized notices, the IRS may follow up in several ways. It may prepare tax returns for the 
taxpayer based upon information documents, attempt to contact the taxpayer by telephone, or 
assign the matter for field investigation.  If the IRS determines a telephone call is warranted, it 
will assign the matter to the Automated Collection System (ACS). The taxpayer will be called 
and asked to file the return. The IRS might also call neighbors, employers and others to gather 
information, on the potential tax liability.  Having secured this information, the IRS might then 
prepare a tax return on the taxpayer's behalf, if it is not filed voluntarily by the taxpayer. These 
returns are called Substitute for Returns (SFRs). 

§ 5.2 IRS computer notices 
The Internal Revenue Service will normally, issue, at least, four computer notices prior to 
investigating nonfiling with a personal visit or a personal phone call. These, notices are issued 
over a period of 26 weeks.  For business taxes, the Internal Revenue Service will normally issue 
at least three notices spaced over a period of 22 weeks.  

§ 5.3 Substitute for returns 
The Automated Substitute for Return (ASFR) process prepares a Substitute for Return for 
individuals who fail to file after notification. ASFR uses Information Return Program (IRP) 
information posted to the Information Returns Master-file (IRMF), to calculate potential tax due 
and issue a Notice of Deficiency. If no return is secured 90 to 120 days after the Notice of 
Deficiency is issued, ASFR assesses the tax due based on the calculation. 
 
♦ Note: If the taxpayer is overseas then the Service cannot assess until after 150 days. 
 
ASFR may prepare an individual's income tax .return under Section 6020(b) of the IRC and the 
regulations.  The automated process is on the campuses. IRM 5.1.11.6.3.1 

§ 5.4 Taxpayer Advocates 2011 Report 
The NTA listed nonfilers SFR issues as her #6 biggest problem in the tax system for 2011. 
 

“6. Automated “Enforcement Assessments” Gone Wild: IRS Efforts to Address the 
Non-Filer Population Have Produced Questionable Business Results for the IRS, While 
Creating Serious Burden for Many Taxpayers 
 
Problem 
The IRS’s wholesale use of automated “enforcement assessments,” i.e., the Automated 
Substitute for Return (ASFR) program, has increased dramatically over the past decade, 
placing considerable drain on IRS Collection resources, with questionable benefits for 
revenue collection and compliance. Yet, IRS data indicate that most of these assessments 
are abated or reported as uncollectible. 
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a. By fiscal year (FY) 2011, the number of returns generated by the ASFR 
increased by 896 percent of the number assessed in FY 2002. 
b. As of March 2011, ASFR assessments accounted for 43 percent of the 
IRS’s potentially collectible accounts receivable. 
c. In FY 2011, the IRS abated approximately 2.4 times as many ASFR TDA 
dollars as it collected (including refund offsets), and reported as CNC 
approximately four times the amount collected. 
d. From FY 2006 through FY 2011, IRS data indicate that less than ten 
percent of the TDA dollars established through the ASFR process has been 
collected. 

 
The high volume of ASFR assessments clogs the collection process with unproductive 
work and artificially inflates the volume of IRS accounts receivable. It also wastes 
resources that the IRS could otherwise invest in cases that may be more collectible and 
tax assessments that are significantly more valid. 
 
Recommendations 
To improve service, reduce burden, and increase the overall effectiveness of the ASFR 
program, the National Taxpayer Advocate recommends that the IRS place much greater 
emphasis on IRS-initiated personal contacts and address verification before making 
assessments; expedite implementing the revised ASFR “90-day” letter; develop and 
implement a more realistic ASFR case-selection process; and improve the timeliness and 
quality of ASFR audit reconsiderations. 
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§ 5.5 ASFR Assessments Decreased Dramatically in FY 2012.  
In FY 2012, the IRS made 466,354 ASFR assessments, compared to 926,532 in FY 2011, 12 
which represents a 50 percent decrease.13 Correspondingly, the ASFR dollars assessed in FY 
2012 decreased at a similar rate. The IRS made approximately $6.7 billion in ASFR assessments 
in FY 2012, down 54 percent from $14.4 billion in FY 2011.14  
 

§ 5.6 Possible Reasons for the Decrease in ASFR Assessments.  
Clearly, the IRS made significant adjustments to the ASFR program in FY 2012. Reductions in 
ASFR assessments appear to have started in December 2011 and carried forward throughout the 
year.  The IRS has acknowledged some adjustments were resource-driven (i.e., the IRS opened 
fewer ASFR cases so the available staff could handle the workload in a timely manner).The IRS 
has initiated a new practice that limits the number of ASFR returns assessed at one time on the 
same taxpayer. Finally, the IRS no longer initiates an ASFR assessment if the taxpayer already 
has a balance due for another tax year. 

§ 5.7 I.R.C. § 6020(b) 
The IRS will prepare certain returns under Section 6020(b) without issuing a deficiency notice to 
the taxpayer. The following returns may be prepared, signed and assessed under the authority of 
I.R.C. § 6020(b): 
 

(1) Form 940, Employer's Annual Federal Unemployment Tax Return; 
(2) Form 941, Employer's Quarterly Federal Tax Return; 
(3) Form 942, Employer's Quarterly Tax Return for Household Employees; 
(4) Form 943, Employer's Annual Tax Return for Agricultural Employees; 
(5) Form 720, Quarterly Federal Excise Tax Return; 
(6) Form 2290, Heavy Vehicle Use Tax Return; 
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(7) Form CT-1, Employer's Annual Railroad Retirement Tax Return; 
(8) Form 1065, U.S. Partnership Return of Income. 

 
The following are authorized to execute returns under I.R.C. § 6020(b): 
 

(1) Revenue officers. 
(2) Automated Collection System (ACS) and Collection Support function (CSf) managers 

GS-9 and above.  [IRM.5.1.11.6.8] 

§ 5.8 Taxpayer delinquency investigation 
If other methods fail to secure delinquent returns, the Compliance Center will generate a 
Taxpayer Delinquency Investigation'(TDI). The TDI will be assigned to a Revenue Officer for 
investigation. A small percentage of TDI's are generated by the Criminal Investigation (CI) and 
referred to the Collection Division for investigation as the result of informants. 

§ 5.9 Taxpayer interview 
When the IRS contacts a taxpayer concerning nonfiling, the IRS employee will attempt to secure 
sufficient information to make a tax determination.  Such information might include: 
 

• income amounts 
• income sources 
• filing status 
• gross wages paid 
• withholding amounts 
• bank accounts 

 
The information will allow the revenue officer to proceed with the next collection action, e.g., 
I.R.C. § 6020(b), substitute for return (SFR), or summons. [IRM 5.1.10.3.2] 

§ 5.10 Nonfiler refunds of overpayments 
The Taxpayer Relief Act of 1997 permits taxpayers who fail to file a return and are sent a notice 
of deficiency during the third year after the return due date to obtain a refund of any 
overpayment found by the Tax Court paid within the three-year prior period to the notice of 
deficiency. The Tax Court had previously held in several cases that a nonfiler who received a 
notice of deficiency could only get a refund within two years of the due date of the return, not 
three years. 

6.   CRIMINAL NONFILING 

§ 6.1 In general 
In any instance where a client has failed to file tax returns, the practitioner should be alert for 
indications that the IRS has referred the matter for criminal investigation. Unfortunately, we are 
not normally present at the first interview of our client. Therefore, we must query our client as to 
the first interview. If the IRS representative had a gold badge, your client may be the subject of a 
criminal investigation.  Special Agents with the Criminal Investigation Division (CID) carry gold 
badges. Revenue Officers, Tax Examiners and Revenue Agents do hot have badges and merely 
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carry photo ID's. If your client is read his "Miranda" warnings, it is a criminal investigation. If 
you believe that the IRS has initiated a criminal investigation, secure competent criminal fax 
counsel for your client immediately! 

§ 6.2 Referral by collection division 
An investigation of nonfiling by a Revenue Officer, Tax Examiner, or Revenue Agent also has 
the potential for becoming a criminal matter. All IRS agents may refer matters to the Criminal 
Investigation Division (CID) when they believe the taxpayer should be prosecuted for nonfiling. 
Revenue Officers, Tax Examiners, and Revenue Agents do not set a deadline for filing if they 
intend to refer a matter to the CID. 

§ 6.3 Targeted individuals 
Certain individuals are more likely to be prosecuted by the IRS. The Internal Revenue Manual 
(IRM) lists the following criterion for referring matters for criminal investigation; 
 
Nonfiler cases should have sufficient information after the initial screening and case building 
process for you to determine if the known facts indicate potential fraud. If it appears that fraud 
may be present, 
 

(1) Discuss the case with the group manager and if appropriate, the Campus Fraud 
Coordinator. 

(2) When firm indications of fraud exist, do not contact the nonfiler or solicit the delinquent 
tax return(s). 

 
Items to consider, when evaluating a potential case: 
 

(a) History of nonfiling—Multiple nonfiled years providing a pattern of behavior. 
(b) Repeated contacts by the Service—History of contacts by service personnel for failure to 

file. 
(c) Indications that the nonfiler had knowledge of filing requirements (i.e., professional with 

an advanced education, person who works directly in the tax field). 
(d) Age of taxpayer. 
(e) Many cash transactions (i.e., purchases by cash, cash deposits as evidenced by CTRs in 

the case file) .  
(f) Indications of significant unreported income (i.e., substantial interest and dividends 

earned, investments in IRA accounts, stock and bond transactions, high mortgage interest 
paid) per Information Return Processing (IRP) or Taxpayer Delinquency Investigation 
(TDI) documents. 

(g) Nonfiler/Nonfiler frivolous correspondence and 
(h) Frivolous returns. IRM 4.19.171.1.3. 

§ 6.4 Taxpayer interview 
If the Revenue Officer believes that the taxpayer might be a potential prosecution target the 
entire approach changes.  The Internal Revenue Manual gives specific guidelines for handling 
matters which may be referred to CI.  Revenue Officers are instructed to do the following: 
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1. If indicators of fraud are evident and with the concurrence of the FRS, the case will be 
updated to AIMS status code 17.  The employee will proceed to fully develop the 
potential fraud issue(s) with the guidance and recommendations of the group manager 
and FRS. The following actions should assist the employee in developing firm 
indications of fraud. 

 
A. Interview the taxpayer to determine the reason or the intent of the taxpayer's 

noncompliance.    
B. Ask sufficient questions to determine the extent of the delinquency, including the 

periods and tax due. 
C. Document verbatim, if possible, the questions asked and the taxpayer's response or 

lack of response. 
D. Identify any personal reasons that could affect the taxpayer's ability to comply.  If the 

information is unavailable from the taxpayer, attempt to secure the information from 
third party sources. 

  
2. Verify income from all available sources.  Methods of income verification include, but 

are not limited to: 
 

A. CBRS data; 
B. IDRS (cc: INOLE, IROLE, SUPOL, IRPTR, IRPOL); 
C. Securing copies of W-2's, 1099's from employers; 
D. Securing copies of checks issued to taxpayer from 1099 issuer; 
E. Examining taxpayer's books and records of income and expenses; 
F. Reviewing the last return filed. This will assist identifying income sources and 

deductions and exemptions used in tax computations; 
G. Securing current financial information including checking public records for assets 

and a physical observation of the taxpayer's residence, place of business or both. This 
information will be used to determine whether the taxpayer is prospering and has the 
ability to pay the taxes, or not complying due to an inability to pay taxes. 

 
3. Access to a full credit report is governed by the Fair Credit Reporting Act (Act).  Besides 

releasing credit reports based on five "permissible" purposes, the Act also provides for 
the release of credit reports in response to court order or under the consumer's: written 
instructions. The Federal Trade Commission also interprets that consumer reporting 
agencies may also release full credit reports in compliance with a summons issued under 
I.R.C. § 7609.  Where a taxing authority creditor such as the Service has tried to reduce 
the taxpayer's (consumer's) liability to judgment, imposed a lien on the taxpayer's 
property or entered into an offer-in-compromise or settlement agreement to dispose of the 
liability, a credit relationship exists as contemplated by the Act. Under those 
circumstances, the Service may obtain a full credit report of a sole proprietor, partner or 
fiduciary without a court order, summons or written permission. If subsequent to receipt 
of a full credit report for a BAL DUE investigation, fraud is discovered for a DEL RET 
return or a previously filed return or unreported income is discovered, a summons must 
be issued under 7609 for another credit report. Finally, to use a full credit report as a 
basis for a referral to CI, a summons must be issued under 7609, because of the third 
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party record keeper notice requirement The Service, however, may not obtain a full credit 
report of a sole proprietor, partner or fiduciary without a summons where there is no lien 
against the individual taxpayer. [IRM 25.1.7.4] 

§ 6.5 Preparing referral 
When a Collection employee determines a referral to CID is appropriate, the IRS Manual 
provides the following procedural guidance: 
 

1. Procedures for developing fraud referrals and preparing Form 2797, Referral Report of 
Potential Criminal Fraud Cases, are in the Fraud Handbook, IRM 25.1. 

 
2. Procedures for processing a fraud referral to Criminal Investigation (CI) are as follows: 

 
A. If the revenue officer suspects fraud, he/she will discuss the issues with the group 

manager; 
 
B. If the group manager concurs, a conference will be held with the group manager, the 

revenue officer and the Fraud Referral Specialist (FRS); 
 
C. With the concurrence of the FRS and the group manager, the revenue officer will 

input ICS Sub Code 910 to the taxpayer case. Sub Code 910 will remain intact until 
the group manager and the FRS concur on its removal; 

 
D. The revenue officer will fully develop the fraud referral with advice and guidance 

from the FRS and group manager; 
 
E. If firm indications of fraud are determined, the revenue officer will prepare Form 

2797. The fraud referral should be a detailed, factual presentation of the taxpayer's 
affirmative acts of fraud and the evidence supporting those affirmative acts and the 
taxpayer's willful intent; 

 
F. Form 2797 should be submitted to the group manager and FRS for approval; 
 
G. After approval the FRS will submit the Form 2797 to the CI Lead Development 

Center (LDC); 
 
H. The CI LDC will process Form 2797 and promptly forward it to the appropriate CI 

Supervisory Special Agent (SSA); 
 
I. Within 10 workdays of receipt of the Form 2797, the CI SSA will hold a five-way 

conference with the Collection group manager, revenue officer, the FRS, and the CI 
Special Agent. The conference evaluates the fraud referral; 

 
J. CI has 30 days to evaluate the fraud referral and to make a determination to accept it 

or decline it. A request for an extension of time would require the approval of the 
Special Agent in Charge (SAC). A second five-way meeting will be held to discuss 
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the final determination of the case. 
 

3. Once CI has accepted the fraud referral, CI will input TC 914, Active Criminal 
Investigation assignment. The TC 914 will close the module(s), however the revenue 
officer must do : 

 
A. For IMF cases, go to the ICS Del. Ret. Module Summary screen, press the <F6> key, 

and then select Option "F," CI Referral (IMF only). This will close the Del. Ret. 
module as an acceptance to CI. 

 
B. For BMF cases, once the TC 914 posts- to IDRS, the revenue officer will receive a 

notification that the case is closed. [IRM 5.1.11.6.2.1] 
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1.2.14.1.18 (Approved 08-04-2006) 
Policy Statement 5-133  
Delinquent returns—enforcement of filing requirements 
  

1 Taxpayers failing to file tax returns due will be requested to prepare and file all such 
returns except in instances where there is an indication that the taxpayer's failure to file 
the required return or returns was willful or if there is any other indication of fraud. All 
delinquent returns submitted by a taxpayer, whether upon his/her own initiative or at the 
request of a Service representative, will be accepted. However, if indications of 
willfulness or fraud exist, the special procedures for handling such returns must be 
followed 

 
2 Where it is determined that required returns have not been filed, the extent to which 

compliance for prior years will be enforced will be determined by reference to factors 
ensuring compliance and evenhanded administration of staffing and other Service 
resources.  

 
3 Factors to be taken into account include, but are not limited to: prior history of 

noncompliance, existence of income from illegal sources, effect upon voluntary 
compliance, anticipated revenue, and collectibility, in relation to the time and effort 
required to determine tax due. Consideration will also be given any special circumstances 
existing in the case of a particular taxpayer, class of taxpayer, or industry, or which may 
be peculiar to the class of tax involved. 

 
4 Normally, application of the above criteria will result in enforcement of delinquency 

procedures for not more than six (6) years. Enforcement beyond such period will not be 
undertaken without prior managerial approval. Also, if delinquency procedures are not to 
be enforced for the full six year period of delinquency, prior managerial approval must be 
secured.  
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