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How to Choose –
What do you need to know?

• What does your client want to do? Good to know but not the 
most important factor

• Most important factor:  what are the legal requirements and 
pitfalls for each choice?

• If adjustment is preferred: is your client eligible to adjust under 
INA §245(c) or another section of the INA?  If ineligible cant 
adjust !

• If client cant or doesn’t want to adjust, will your client become 
inadmissible upon leaving the country?  Are waivers available?  
How long must your client be gone?  
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Lydia – Hypothetical TWO

• Lydia entered the U.S. as a B-2 visitor from Colombia 
in 2004 but never left.  She recently married Mike, a 
U.S. citizen. They want to get her green card as soon as 
feasible.  

• Is adjustment eligible as an immediate relative?

• They cant find the passport or I-94?

• She desperately wants to go back home to see her dying 
mother?  (Arrabally and Yerrabelly, 25 I & N Dec. 771 
(BIA, 2012))
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INA § 212(a)(9)

• Who is inadmissible under 212(a)(9)?

• Aliens with prior expulsion orders seeking readmission 
(212(a)(9)(A))

• Aliens with accrued unlawful presence seeking readmission 
(212(a)(9)(B))

• Aliens with more than one year of unlawful presence who 
departed and reentered or attempted to reenter illegally 
(212(a)(9)(C))

• Aliens with a prior removal order who reentered or attempted to 
reenter illegally (212(a)(9)(C))
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THREE-YEAR BAR
INA § 212(a)(9)(B)(i)(I)

• Unlawfully present

• More than 180 days

• On or after April 1, 1997

• Voluntarily departs

• Before proceedings (no three-year bar if after 
proceedings)

• Departure stops time
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TEN-YEAR BAR
INA § 212(a)(9)(B)(i)(II)

• Unlawfully present

• More than one year

• On or after April 1, 1997

• Voluntarily departs or is removed

• Departure stops time
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UNLAWFUL PRESENCE

• Entered illegally

• Time after I-94 expires

• IJ or INS/USCIS determines status violation

• Mexicans 30 days after entrance with B-1/B-2 
NIV/BCC

• Not Canadians who enter as tourists

• Not Mexicans who enter with BCC (Forms I-
186 or I-580) unless they get an I-94
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LAWFUL PRESENCE FOR 
THREE- AND TEN-YEAR BAR
• Under 18

• Voluntary departure

• Pending adjustment

• Pending or granted asylum or withholding, 
provided worked with EAD

• Family Unity

• Deferred action

• Parole under 212(d)(5)

AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association

LAWFUL PRESENCE FOR 
THREE- AND TEN-YEAR BAR
• Battered spouse, child

• Cuban/Haitian entrant

• NACARA adjustment

• Pending or granted TPS, DED

• Granted withholding, CAT

• File to remove condition for LPR, through appeal

• Tolling if file change or extension of status (for three-
year bar) if filed while in status

• Stay of removal order
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WHO HAS UNLAWFUL 
PRESENCE? HOW MUCH? 

• Peggy, now age 17, entered the United States 
without papers four years ago

• Martin entered the United States on August 23, 
2011 on a ten-year tourist visa and was 
authorized to stay for six months. He has been 
working illegally for the past 10 weeks.

• Norberto, from Colombia, entered the United 
States without inspection on July 4, 2005 and 
then applied for asylum on December 4, 2005.
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PERMANENT BAR
INA § 212(a)(9)(C)(i)

• Unlawfully present

• More than one year in the 
aggregate

• Leave the United States

• Attempted EWI or EWI

AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association

UNLAWFUL PRESENCE FOR 
PERMANENT BAR

• No statutory exceptions for minors, asylum 
applicants, Family Unity, battered 
women/children, tolling for extension or 
change of status

• USCIS and DOS interpreting statute 
narrowly

• CDJ stopped applying exceptions in 2008
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PERMANENT BAR
INA § 212(a)(9)(C)(ii)

• Prior order of removal, exclusion, or 
deportation (at any time)

• Departure effecting the order

• Attempted EWI or EWI

• On or after April 1, 1997
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Portability

• American Competitiveness in the 21st Century 
(AC21) permits AOS applicants to move to 
new employment and maintain their case if the 
following conditions exist:

1. The I-140 Petition has been approved; 

2. The I-485 has been pending for more than 180 
days; 

3. The new job is in the same or similar occupational 
classification. 
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Maintaining NIV Status During AOS 

Pros: 

• “Insurance” against denial of AOS application 

• Travel with NIV visa instead of Advance Parole 

• Nonimmigrant status versus “pending” AOS   

• Maintenance of NIV work authorization 

Cons: 

• Cost of employer 

• Need to obtain NIV visa  
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Concurrent Filing
• AC21 allows for "concurrent filing" of the I-140 

Petition for Alien Worker and the I-485 Adjustment 
of Status Application

• Priority date must be current in the employment-
based preference category  

• Allows the foreign national to become “portable” at 
a quicker pace

• When is it ever a good decision not to concurrently 
file?
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Consular Processing Steps

• Designate U.S. Consulate to be notified on 
Immigrant Visa Petition

• Approved Petition forwarded to National Visa 
Center (NVC)

• NVC notifies beneficiary prior to priority date 
becoming current

• Importance of maintaining contact with NVC 
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Consular Processing Steps (cont.)

• NVC sends fee statement
• NVC requests DS-230 Part I and I-864 Affidavit 

of Support (for family-based petitions)
• NVC collects documents or provides list of 

documents to bring to interview
• When visa current and all requested documents 

received, NVC or Consulate schedules medical 
exam and visa interview



AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association

Variations on Consular Processing 

• Electronic Filing Posts (DS-260) 
• Consular Specific Instructions 

http://travel.state.gov/visa/immigrants/info/in
fo_3830.html

• No estimates are given for specific posts to 
schedule IV interview after submission of 
documents

• NVC processes and schedules all IV interviews 
except for Guangzhou, China 
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Documents Required 
• Country Reciprocity Schedule -

http://travel.state.gov/visa/fees/fees_5455.html?cid=8939
• Valid Passport (with at least one blank page) 
• Prior immigration history – evidence of legal status in 

United States since April 1, 1997; copies of all approval 
notices; copies of any papers relating to prior deportation

• Certified copies of court dispositions for any arrest
• Medical exam and immunizations (Panel)
• Birth certificate, marriage and divorce certificates, birth 

certificates of children with certified English translation
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Required Documents (cont.) 
• Pay stubs for prior six months.
• Notarized letter of employment or job offer letter for 

employment-based cases 
• Two passport-style photos (additional photo may be 

needed for medical) 
• Last three year’s income tax returns 
• Military card/discharge papers
• Evidence of continued shared residence for marriage-

based case
• Copy of underlying petition
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Required Documents (cont.) 

• Police Certificates 
• You must obtain police certificate if you meet any of 

these criteria after age 16: 
1. have been living in your country of nationality for 
more than six months
2. have lived in any different country for more than 12 
months 

• You must obtain police certificate from a country in 
which you were arrested no matter your age or length 
of residence. 
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Form I-485 Package

• Forms I-485, I-765, I-131, I-864 and G-325.

• Submit legible copies (and translations where necessary) 
of birth, marriage, divorce and death certificates, a recent 
federal tax return, copies of court certified final 
dispositions of arrests &/or convictions, photographs and 
properly written checks payable to “US Department of 
Homeland Security”

AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association



AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association

AILA 2012 Fundamentals Conference 
© 2012 American Immigration Lawyers Association

Form I-485, Part 2, 
Application Type

• How does one determine whether to check box “a” or 
“b”?

• Box “a” refers to immediate relatives or the principal 
beneficiary of a visa petition

• Box “b” refers to a derivative spouse or child

• Remember to check the visa bulletin to determine if the 
priority date is current !!!
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Form I-485, Part 3

• Membership in organizations, what 
qualifies?

• Recent VA decisions finding mosque 
affiliation does not constitute 
“membership in or affiliation with”
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I-864, Part 3

• How does one decide who to include 
as “family members”?

• What do they mean by separate 
petitions when the entire family is 
adjusting?
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DS 230 Parts 1 & 2

• Create and use a checklist

• If mailing in the civil documents, you will be 
required to submit ORIGINAL, birth, marriage, 
divorce and death records plus 1 copy

• Review the document requirements and country 
specific requirements at 
www.ImmigrantVisas.state.gov
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Questions & Answers


